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AMRA/ORDER

PER DUVVURU RL REDDY, JUDICIAL MEMBER:

This appeal filed by the assessee is directed against the order of the
Id. Commissioner of Income Tax (Appeals) 12, Chennai dated 28.03.2017
relevant to the assessment year 2012-13. The only effective ground raised in
the appeal of the assessee is that the Id. CIT(A) erred in partially confirming
the addition of deemed dividend under section 2(22)(e) of the Income Tax

Act, 1961 ["Act” in short] for .1,10,63,789/-.



2 LTA. No.1534/M/17

2. Brief facts of the case are that the assessee is engaged in the
business of steel trading under the name and style of Shilpa Priya Steels
and filed his return of income on 30.09.2012 declaring income of
19,76,620/-. The case of the assessee was selected for scrutiny. The

assessee filed all details against the statutory notices.

2.1 On perusal of the balance sheet of the assessee, the Assessing
Officer noticed that the assessee has received unsecured loan of

.2,00,00,000/- from Siddharth Mercantile P. Ltd. and the assessee holds
19.83% of shares in the above said company. In view of the provisions of
section 2(22)(e) of the Act when the assessee was show caused as to why
the loan of .2,00,00,000/- should not be treated as deemed dividend, it was
the submission of the AR that there are regular business activities between
the assessee and the company. Also, he stated that at the year end, the
account of the company in the assessee’s books have been partially
transferred to loan account for presentation and banking DP purpose only
which is reversed later in the next year. Further, on perusal of the ledger, the
Assessing Officer noticed that the credit transactions of .11,81,54,880/- is
more than the purchases and the ratio of credit transactions other than
purchase to the total purchase transaction is 9:1. The AR of the assessee
argued that some credit transactions are due to inward carriage expenses,

but the Assessing Officer noticed that such transactions are few in quantum
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as compared to actual bank transfers to the assessee which are higher in
volume. Since the assessee does not pay any interest on the advances, the
Assessing Officer considered it as deposit with the assessee and moreover,
the amounts received by the assessee from the company are of the nature
of ‘interest free loans’. Accordingly, the Assessing Officer concluded that the
amounts transferred to the assessee by Siddharth Mercantile P. Ltd. [total
credit transactions less purchase transaction] being .11,81,54,880/- is
deemed dividend as per section 2(22)(e) of the Act. However, as the
accumulated profits of the company was only .2,55,80,039/-, the deemed

dividend was restricted to the same and brought to tax.

3. The assessee carried the matter in appeal before the Id. CIT(A). After
considering the submissions of the assessee and facts of the case, the Id.
CIT(A) upheld the addition to the extent of .1,10,63,789/- by granting partial

relief of .1,55,16,250[ .2,55,80,039 —1,10,63,789].

4, On being aggrieved, the assessee is in appeal before the Tribunal. By
filing copy of the CBDT Circular No. 19/2017 dated 12.06.2017, the Id.
Counsel for the assessee has submitted that in view of the decision of the
CBDT that the trade advances should not be treated as dividend under
section 2(220(e) of the Act, the addition made by the Assessing Officer and
restricted by the Id. CIT(A) is not at all warranted and prayed that the

addition may be deleted.
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5. On the other hand, the Id. DR has submitted that the said decision of
the CBDT was not available before the authorities below, this issue may be
remitted back to the file of the Assessing Officer to examine the case of the

assessee in the light of the above circular.

6. We have heard both sides, perused the materials available on record
and gone through the orders of authorities below. The point at issue is
whether the unsecured loan received from Siddharth Mercantile P. Ltd.,
where the assessee holds 19.83% of shares, shall be treated as deemed
dividend in view of the section 2(22)(e) of the Act or not. We have perused
the CBDT circular, which was relied on by the Id. Counsel for the assessee,
wherein, various decisions of various Courts have been held that the
amounts advanced for various business/commercial transactions do not fall
within the definition of deemed dividend under section 2(22)(e) of the Act.
The Id. DR submitted that the above circular was not available with the
authorities below for consideration, we remit the matter back to the file of the
Assessing Officer to consider the above decision of the CBDT, examine the
case of the assessee and decide the issue afresh in accordance with law
after affording reasonable opportunity of being heard to the assessee.
Accordingly, the ground raised by the assessee is allowed for statistical

purposes.
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6.1 With regard to the objection of the assessee on levy of interest under
section 234B and section 234C of the Act, this ground is not emanating from
the order of the Id. CIT(A). Otherwise also, levy of interest under section
234B and 234C of the Act are consequential and depend upon the
computation of income of the assessee. Since, we have remitted the main
issue back to the file of the Assessing Officer to decide the issue afresh,
guantum is yet to be decided, and interest will be charged accordingly. Thus,

this ground of appeal is dismissed.

7. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced on the 27" February, 2018 at Chennai.

Sd/- Sdl-
(A. MOHAN ALANKAMONY) (DUVVURU RL REDDY)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Chennai, Dated, the 27.02.2018
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